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Foreword

The Foundation “Remembrance, Responsibility and Future” is pleased to be able to
present this explorative study on hate crimes in Germany and in Poland to the public.
The study is an intermediate result of a work process initiated by the Foundation
to develop its specific commitment to international protection of human rights in
cooperation with actors from civil society.

The Foundation’s focus on human rights makes an emphatic start with the victims of
hate crimes, analysing their situation, their interests and their need for empowerment
and practical solidarity. After all, the Foundation itself is a result of an international
political process benefiting victims of human rights violations, especially victims
of forced labour under National Socialism who were bereft not only of effective
resources to defend themselves, but also of social commitment from their fellow
men. Moral, human, financial and legal gestures of recognition of this injustice were
withheld for a shamefully long period after the end of World War IT and wounded the
respect due to the victims, as well as the principles of an indivisible legal culture.

In remembrance of this injustice and the subsequent omissions, the Foundation
aims to promote capacity building among civil society actors in future that will
benefit vulnerable groups directly and complement existing preventive instruments.
Not only does this study substantiate the existence of hate crimes in Germany and
in Poland—two of the societies with which the Foundation plans to cooperate. The
distinct gaps in systematic and critical monitoring and reliable data documented here
lead us to fear that even today, in the heart of Europe, violations of the rights of
for instance refugees, Roma or homosexuals continue to encounter a certain degree
of social acceptance or indifference, instead of resolute advocacy of the same
protection of rights, freedoms and dignities for all.

The international commitment of the Foundation “Remembrance, Responsibility
and Future” will aim to ensure availability of direct offers of legal and personal
assistance to victims of hate crimes. The project is expected to run in Germany,
Poland, the Czech Republic and Ukraine. The necessary training of appropriate
NGOs and the cross-frontier sharing of experience should trigger sustainable
impulses for improving the situation and legal position of victims of hate crimes and
for sensitising the relevant groups in society. This is to be done in close partnership
cooperation between actors in the countries involved.

The present study documents the first intensive and practical German-Polish
cooperation in the area of hate crimes.

We wish to thank the staff of the two partners in cooperation, the Nigdy Wigcej
association from Warsaw and the registered association for victims Opferperspektive
from Potsdam, above all for their committed response to our initiative, for
developing a comparative analytical and conceptual framework for the study and



implementing this effectively up and down the country, as well as for contributing
their valuable networks and their expertise, and last but not least for the careful
preparation of this publication. Our thanks are due to the some 60 Polish and
German interviewees from self-help initiatives and a wide range of associations for
their trust and confidence in allowing us an insight into their work and for sharing
their experience and their perspectives with us. This helped us to quantify the need
for capacity building to assist the victims of hate crimes, whether this comprise legal,
personal or psychological assistance.

We would be grateful to receive any suggestions for development of the human
rights commitment of our Foundation for the benefit of victims of hate crimes.

We hope that this two-country study will itself grant readers new insights into the
situation and interests of hate crime victims, or sensitise them for tasks in connection
with human rights to which we cannot remain indifferent.

Dr. Martin Salm
Chairman of the Board of Directors of the Foundation
“Remembrance, Responsibility and Future”
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Introduction

The dramatic rise in homophobic, racist and anti-Semitic violence in many European
countries over the past decades lends new urgency to the issue of combating
discrimination and hate crimes. Poland and Germany, two neighboring countries
with a particularly difficult historical relationship are no exception in this respect.
Both have seen extreme nationalistic movements and right-wing organizations
and parties gain influence inside and outside the parliaments over the past few
years. Furthermore, various studies and public-opinion polls indicate that both are
challenged by a wide range of intolerance and ethnic and religious biases within the
population.'

Some of the hate crimes that accompany these troubling developments will be
documented in this report to illustrate they are not isolated cases. We will also
present official and unofficial aggregated figures on recorded incidents of right-wing
violence and hate speech in both countries for the past three years; however, the main
focus of the report will be on the strategies and activities of those organizations
and projects that give marginalized groups a platform where they can be heard
and represented. While there has been mounting public and academic interest in
comparing organized forms of far-right activities with xenophobic tendencies across
Europe, less common has been the transnational study of policies and projects that
counteract right-wing movements and related violence. This is particularly true
regarding the dynamic role played by non-governmental actors and organizations
that represent the interests of groups most affected by hate crimes, such as Roma,
migrant and LGBT communities, religious minorities, anti-Fascist and anti-racist
activists, as well as young people involved in alternative cultural scenes. Furthermore,
despite various formal and informal NGO networks dedicated to counteracting
homophobia, racism and anti-Semitism on the European level, programs that could
foster transnational cooperation on practical issues are difficult to implement. This
is often due to several factors, including lack of resources, dissimilar working and
operational conditions between the countries, and structural differences within civil
society that create political opportunities.

The funding of the Foundation “Remembrance, Responsibility and Future”
(Stiftung “Erinnerung, Verantwortung und Zukunft”) provided us with a rare
opportunity to take a closer look at potential forms of cooperation and mutual
support between German and Polish NGOs in the field of human rights activities,
specifically monitoring right-wing assaults and providing assistance to victims of
hate crimes. The idea for this research project is based on the shared conviction
of all project partners that these two elements are crucial if broader national and

" Heitmeyer, Wilhelm (ed.) 2006. Deutsche Zustande (Folge 4), Frankfurt/Main; Decker, Oliver; Brahler, Elmar 2006. Vom Rand
zur Mitte: Rechtsextreme Einstellungen und ihre Einflussfaktoren in Deutschland, Friedrich Ebert Stiftung, Berlin; Stosunek
Polakéw do innych narodéw 2008. Komunikat z badart CBOS Nr. 193, Warsaw; Prawa gejow i lesbijek 2008. Komunikat z
badan CBOS Nr. 88, Warsaw.
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international strategies to counter right-wing extremism, homophobia, racism
and anti-Semitism are to be effective. All efforts and public policies that seek to
address the problem of bias-motivated violence and hate speech require detailed
information on the frequency of these incidents and their circumstances, including
the perpetrators and the victim groups affected. Unfortunately, the national
governments and related institutions do not sufficiently provide this information,
as will be illustrated in the following chapters. Outreach and support services to the
victims are not only a matter of humanitarian commitment, solidarity and social
justice, but they can also be utilized for further networking and empowerment
of otherwise marginalized individuals, minority groups and communities. But the
question remains of how to provide them with help given the limited resources
and lack of government support, not only in the Polish context, but also for many
German NGOs, especially those based in former West Germany, which receive less
support than their eastern German counterparts.

Nigdy Wigcej (Never Again) and Opferperspektive (Victims® Perspective), the
organizations that developed the idea for this joint study, have many years of
experience in monitoring hate crimes. A brief summary of each organization’s work
is as follows:

Nigdy Wigcej: With a wide-ranging network of correspondents and volunteers,
the Polish association is one of Poland’s most important anti-Fascist and
anti-racist initiatives. In its Brown Book (Brunatna Ksiega), a register of racist,
xenophobic and homophobic incidents, members have documented a few
thousand cases of hate crime and hate speech since the beginning of the 1990s,
mostly committed by offenders affiliated with neo-Nazi or skinhead groups.”
Since 2007 the monitoring program has been run in cooperation with the
Collegium Civitas, a Warsaw-based university, and has received some support
from the Stefan Batory Foundation (Fundacja im. Stefana Batorego). Hate crimes
in Poland are published regulatly in the anti-Fascist magazine Nigdy Wigcej and
on the association’s website. This information is collected by 150 volunteers and
correspondents all over Poland, who regulatly monitor the press and the Internet
and have well-established contacts to minority organizations and social groups
exposed to hate crimes. Correspondents also frequently report incidents that they
themselves have witnessed. Many of the offenses documented by Nigdy Wigcej
were not reported to the police. Their publications serve general educational
purposes and provide the basis for important investigative reporting that has
prompted coverage of the issue of hate crimes in mainstream Polish media.

Opferperspektive: This registered association has been offering legal, social
and psychological assistance to victims of right-wing violence in the state of

2 Nigdy Wigcej. Katalog Wypadkéw Brunatna Ksigga.



Brandenburg since 1998. The organization operates as a proactive outreach
and monitoring center. On a daily basis, they monitor incidents of right-wing
violence and identify and offer support to victims. When the federal government
of Germany set up the CIVITAS program in 2001, it sought to combat the
spread of right-wing extremism in Fast Germany. The approach developed by
Opferperspektive served as the model that would later be replicated in other
states. Eight regional NGOs with a similar profile have since been established.
These NGOs have developed and implemented a set of definitions and
standards to improve the quality and comparability of data collected on hate
crimes. Each year they publish comprehensive information about the amount
and type of hate crimes in the new federal states of Germany based on their
research and a common database. These data highlight not only the persisting
problem of right-wing violence in East Germany, but also the ongoing problem
of underreporting.

Despite shared beliefs, commitments and interests, all project partners are well
aware of the fact that specific experiences with far-right activities, hate crimes
and subsequent countermeasures can not be easily transferred from one national
context to the other. The geographic proximity of both countries and their
common challenges with right-wing extremism do not necessarily mean that their
counter-strategies and approaches to the problem have to look the same. Poland
and Germany are still different in many respects, ranging from specific governance
traditions to legal structures. This shapes the relationship between state actors and
NGOs, different party systems, and public discourses on matters such as national or
religious identities and distinct demographic features (e.g. the size of ethnic/religious
minority groups and differing patterns of migration). While litigation strategies have
become an integral part of some NGO activities to bring justice to victims affected
by hate crimes in the German context, legal approaches and direct cooperation with
state authorities are less common among Polish organizations due to a widespread
distrust of law enforcement agencies in many sections of Polish society. This is
especially the case among members of minority communities and young people.

When looking at strategies to raise awareness of the problem of hate crimes, one has
also to take into account that Poland has experienced an ultra-conservative backlash
on the highest political level during the past few years. Until quite recently, some
parties and politicians in power have been openly homophobic and anti-Semitic.
When the party Self-Defense (Samoobrona) and the League of Polish Families (Liga
Polskich Rodzin, LPR) signed a coalition agreement with the Law and Justice (Prawo
i Sprawiedliwo$¢, PiS) party in May 2000, this represented the culmination of an
ongoing campaign by right-wingers and extreme nationalists to gain government
positions. Their objective was to intimidate and persecute their political opponents
and minority groups. In light of publicly condoned assaults and the clash of political
ideologies, NGOs involved in anti-racist and anti-Fascist activities or groups
representing the LGBT community faced different challenges when compated to

n
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their counterparts in Germany, where most intellectuals, all major political parties and
other institutions (such as the mass media) generally condemn racism, homophobia
and ethnic hatred. Furthermore, one has to keep in mind that various federal and
state programs adopted by governments to counteract right-wing extremism in
the early 2000s have provided hundreds of German NGOs with considerable
resources, especially in the eastern parts of the country. This has increased their
professional capabilities, enabling them to more effectively address the public and
institutional neglect of hate crimes. In contrast, no comparable funding programs
to date have been established in Poland to support the work of NGOs dealing with
hate crimes and their victims, even though NGOs have been selected to form part
of consultation processes organized by government agencies to fulfill some of the
obligations resulting from international treaties and agreements.

Note on Research Design and Scope of the Study

In the following report we will address some of these national differences, but we
would also like to acknowledge from the very beginning the limited scope of the
study. We did not set out to discuss all the historical, political and social factors and
constraints relevant to NGO activities in the respective field. The goals of the study
were the following:

1. To summarize relevant research concerning the problem of hate crimes
in both countries.

2. 'To outline the respective national legal frameworks.

3. 'To summarize data on right-wing violence in both countries for the years
2005 to 2007.

4. 'To identify German and Polish NGOs monitoring right-wing violence
and providing assistance to victims of these crimes.

5. To desctibe their operational definitions of right-wing violence/hate
crimes, their methods of data collection/presentation, and victim
assistance.

6. 'To examine the organizations’ perspectives, available resources and their
current integration with transnational networks.

7. 'To propose viable forms and fields of transnational (Polish-German)
cooperation.

Simply fulfilling these tasks was a major undertaking given that both teams had
only six months to accomplish the following objectives: a) researching primary
and secondary sources; b) conducting, summarizing and evaluating interviews; c)
discussing the results and compiling this first draft report; and d) organizing five
workshops with heated debates on matters such as terminology, the relevance
of legal provisions and the assessment of our findings. One also has to take into



account that the current status of research and official data on hate crimes and hate
crime policies is still very limited in Poland. Furthermore, other Polish organizations
and supranational bodies carried out few legal studies and current reports. At the
same time, we can assure that contacts to NGOs and other interview partners were
facilitated by both project partners’ knowledge, favorable reputation, and many years
of extended activities and experiences in their respective fields.

The most important empirical source for our report are qualitative face-to-
face interviews with NGOs and some selected experts, which were (with a few
exceptions) recorded and summarized. A complete list of organizations and their
representatives interviewed are listed in the Appendix on page 197, along with the
date of the interview. Altogether, about 60 interviews were conducted, most of them
between February and April 2008. Each research team was responsible for selecting
the interview partners in their respective countries. However, given the lack of
victim assistance structures with widespread governmental and community support
in Poland, we agreed that it was reasonable to broaden the scope of the research by
contacting and interviewing organizations and groups that have not been directly
involved in monitoring and victim assistance. Nevertheless, we expected that these
organizations would have an interest in these issues, because they either represent
the interests of particular minority communities, or they have regular contact to
potential victim groups such as refugees or the Roma community as welfare or
human rights organizations. In the German part of the study, we concentrated
more from the very beginning on organizations already active in the respective
fields, paying less attention to informal groups, self-help groups, general welfare
associations and human rights associations; this was mainly due to time restrictions.
It would nonetheless be useful to incorporate the latter in subsequent studies and
projects to find out about their views and experiences with victims of hate crimes.
For the Polish part of the study, 28 organizations were selected for interviews.
Most of them are officially registered associations, while others are foundations,
religious organizations or informal groups. We mainly focused on organizations
operating in larger urban areas. Almost half of the NGOs included in the survey
are based in Warsaw, while others are primarily active in the eastern or southern
parts of Poland (in cities such as Krakéw and Oswigcim, as well as in the Lower
Silesia and Opole region). In Germany 24 longer face-to-face interviews and about
20 shorter telephone inquiries were conducted. The main geographic focus of the
study was East Germany, due to its better established structures for victim assistance
and monitoring (with regard to right-wing violence). About 70 percent of our
interview partners represent NGOs located either in Berlin or in the eastern states.
With regard to West Germany, we decided to concentrate on two regions: North
Rhine-Westphalia and northern states such as Lower-Saxony, Hamburg and Bremen.
Names of organizations and projects are first supplied in English and then followed
by Polish or German. Subsequent references are in English only, but a table can be
found in the Appendix on page 197 with most organizations listed in both English
and the original language.

13
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The scope of our study sample is, of course, limited. Many other organizations
could have been included in our research. We also realize that further interviews with
academics, experts, and representatives of police or other government institutions
might have been helpful for a broader assessment of hate crime policies in both
countries. Unfortunately, there was not enough time to include their perspectives in
this report. As highlighted in various chapters of this report, more comprehensive
research on many issues is certainly needed.

Note on Terminology

On 2 mixed team of Polish and German researchers and activists with different
languages, backgrounds and educations, a general discussion on terminology at the
beginning of our research was inevitable. What do we mean when we write and
talk about right-wing violence and hate crimes? Are these terms understandable in
our respective national, linguistic and political contexts? How do we differentiate
between hate crimes and hate speech?

Throughout the report, terms such as “right-wing,” “far-right,

EEINTS

extreme right”
and “right-wing extremist” are frequently used, serving as umbrella terms for
nationalistic, xenophobic, ultra-conservative; anti-liberal and anti-democratic
positions, tendencies, organizations and manifestations in both countries. This
pragmatic decision to abstain from academic distinctions and to use these terms
rather interchangeably is due to the difficulty of a comparative study, in which we
look at the two countries with different political constellations, academic and public
discourses; and points of references. It is worth mentioning that, in the context
of Eastern Europe and Poland, categories such as right-wing or left-wing have
different connotations. Especially in the case of Poland, the term “right-wing” has
often been associated with the democratic opposition during the post-Communist
years. It should be also noted that even today some parties and organizations, which
are usually called conservative or “center” in the Polish context, would be labeled
right-wing or far-right in the West.

We are also aware of the fact that the terms “extremism” or “extremist” are rather
controversial in both national contexts. In Poland the term “extremism” is often
applied to fundamentalist groups and movements outside the country, for example,
openly terrorist organizations. In Germany, many scholars and public discussions
have applied the term “extremism” to ideologies and movements that undermine
“the existing democratic order.” In the context of hate speech and crimes this
concept of extremism is misleading, because hate crimes should be condemned and
persecuted regardless of whether they pose a threat to national security or not. Since
many of the attacks referred to in this report are not committed by people affiliated
with organized groups that have a clear-cut right-wing world view or sympathies



to historical forms of Fascism such as German National Socialism, we were rather
cautious with the application of the terms “Fascist” or “neo-Nazis.” If used in the
report, they refer to groups which openly display Fascist ideologies.

The term “hate crime,” the central concept this study is based on, is not commonly
used in Poland and Germany, but it has the advantage of incorporating or
circumscribing a range of different ideologically motivated offenses—offenses
that are usually addressed as racist, homophobic, anti-Semitic, social Darwinist,
anti-Roma, anti-Muslim etc., or sometimes right-wing (extremist). The term, thus,
emphasizes the common characteristic of all these ideological dimensions; namely,
the assumption of inequality or inferiority of the victims targeted. On the other
hand, by focusing on hatred or the perpetrators’ biases, the deep-rooted prevalence
of racism, anti-Semitism, homophobia etc. in society might be downplayed or
neglected within the framework of this concept. We nevertheless decided to adopt
the term “hate crime” not only because it is the term most frequently used in
English, but because it best reflects the variety of ideologically motivated attacks
against minority groups in both countries.

We agreed to follow a definition to which a number of supranational bodies
and international human rights organizations adhere. This definition was first
developed by the Warsaw-based Office for Democratic Institutions and Human
Rights (ODIHR), the principal institution of the OSCE responsible for the human
dimension (elections, human rights, and democratization).

A) Any criminal offence, including offences against persons or property, where
the victim, premises, or target of the offence are selected because of their
real or perceived connection, attachment, affiliation, support, or membership
with a group as defined in Part B.

B) A group may be based upon a characteristic common to its members, such
as real or perceived race, national or ethnic origin, language, color, religion,
sex, age, mental or physical disability, sexual orientation, or other similar
factor.”

In contrast to the ODIHR definition, however, we also consider attacks on left-
wing activists, human rights activists or members of alternative youth cultures to
be hate crimes, providing the motivation of the offender is ideological. That is, the
offender views the victim/s as “anti-national” or a political enemy. We ate also aware
of the fact that hate crimes can take a variety of forms, from verbal abuses, graffiti,
vandalism, harassment, to physical assaults, arson attacks or even murder, and that
not all of these forms might be /i#igable. The degree to which the police, government
institutions and NGOs in both countries apply and understand the term “hate
crime” will be discussed in more detail in the following chapters.

8 OSCE Office for Democratic Institutions and Human Rights 2006. Challenges and Responses to Hate-Motivated Incidents in
the OSCE Region for the period January-June 2006, Warsaw, p. 7.
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Outline of the Report

The report is divided into five parts. Chapter 1 examines recent incidents of
intolerance and violence towards minority groups in Germany and Poland.
It describes how national authorities, supranational bodies and human rights
organizations represent data concerning right-wing violence and related legislation.
We also evaluate reports on the effectiveness of legislation against hate crime in
both countries by organizations such as the European Commission against Racism
and Intolerance (ECRI), the anti-racism body of the Council of Europe and the
Fundamental Rights Agency (FRA) of the European Union. In the third part
of the chapter, we briefly focus on the hate crime policies adopted by the most
important national government programs to counteract right-wing extremism in
both countries.

Chapter 2 gives an overview of relevant national legal provisions for combating and
prosecuting hate crimes. We concentrate on the question of how the criminal justice
system in both countries treats bias-motivated attacks in contrast to other crimes.
Which potential victims groups receive more protection and why? This chapter on
legal framework also provides information about the rights of crime victims in court
proceedings and available restitution and legal funds, which are sometimes pertinent
to litigation strategies.

Chapter 3 deals with the official monitoring systems in both countries. We look
at the most important official data sources in Germany and Poland and present
the figures provided by government and law enforcement institutions on recorded
incidents of hate crimes and related legal proceedings. We also summarize the
discussions surrounding official monitoring and registration systems, including the
main concerns and complaints expressed by legal experts, NGOs and activists.
Chapter 4 is the research teams’ most unique contribution. This chapter details the
results of our study about NGOs that monitor right-wing violence and assist victims
of hate crimes. We describe different approaches to the problem of hate crimes
in Poland and Germany and how the groups and organizations in both countries
understand and apply the term. The section on Polish NGOs discusses the demand
and need for monitoring and support activities at length. Furthermore, it tries to
identify the main reasons why hate crimes in Poland have not yet been addressed
more openly. It explores obstacles and barriers within Polish society as well as
limited resources and capacities of many NGOs. Each country chapter provides a
tabular overview of the interviewed organizations’ main activities, as well as their
perspective on transnational cooperation. In the chapter conclusion, the most
important research results are summarized.

In Chapter 5 we make recommendations for further research and projects, where
German-Polish cooperation could be beneficial to NGOs that focus on human
rights, especially NGOs in Poland. Based on our findings, these recommendations
should be considered a basis for further discussion.



1 Hate Crimes in Poland and Germany

A first step in dealing with the larger phenomenon of violent hate crimes is to

[ill the information deficit about ifs full extent, the gaps in states’ responses, and the protection
required for those under threat.

(Michael McClintock, Humans Rights First)

1.1 Latest Incidents and Developments
1.1.1 Germany

In May 2008 German Interior Minister Wolfgang Schiuble participated in a memorial
service for five members of a Turkish family murdered in the West German town
of Solingen. They were victims of an arsonist motivated by xenophobia in 1993.
Schiuble called the attack a historical turning-point for Germany and stressed that
this event should serve as a constant reminder not to neglect efforts to promote a
tolerant and diverse society.! The Solingen tragedy was part of a broader wave of
racist and right-wing violence sweeping Germany in the wake of unification.” It has
not abated to this day.

In 2000 the Frankfurter Rundschan and Der Tagesspiegel were the first mainstream
publications to research and publish all known accounts of homicides motivated by
racism and xenophobia in Germany. They republished the report in 2003, exposing
99 brutal deaths that resulted directly from right-wing crimes between 1990 and
2003, and 21 additional cases in which a right-wing motivation was considered
likely, but not proven.’ Victim support organizations in East Germany have recently
published their latest figures for the new federal states.* In 2007 they registered 861
cases of right-wing attacks that affected 1,869 individuals.” By March 2008 German
police had already recorded 1,311 right-wing and racially motivated offenses,
including 72 acts of violence that left at least 200 people injured. This constitutes the
highest number of such incidents accounted for in the first quarter of a year since
the introduction of the new data registration system in 2001.¢ (Before 2001 data on
bias-motivated crimes were not systematically recorded; this makes data collected

" Spiegel Online, 26 May 2008.

Other serious attacks on Turkish migrants, refugee homes and synagogues, which have become markers for the national
reassessment of hate crimes in the 1990’s, occurred in Hoyerswerda (1991), Rostock (1992), Méln (1993) and Liibeck
(1994 and 1997). Following the deaths in Mdlin and Solingen, the debate in Germany took a new turn. For the first time
since the recruitment of so called “guest workers”, the Federal Criminal Police Office began to record data on racist crimes
in 1992 and anti-Semitic crimes in 1993. Bundesministerium des Innern; Bundesministerium der Justiz 2006. Zweiter
Periodischer Sicherheitsbericht, Berlin, p. 135.

Frankfurter Rundschau, 14 Sep 2000; Der Tagesspiegel, 14 September 2000; Der Tagesspiegel, 6 March 2003.

The new federal states of Germany are Berlin, Brandenburg, Mecklenburg-Pomerania, Saxony-Anhalt, Saxony, and
Thuringia.

Opferperspektive e. V. 2008. Statistik rechter Gewalttaten in Ostdeutschland.

Deutscher Bundestag 2008. Antwort der Bundesregierung auf die Kleine Anfrage der Abgeordneten Petra Pau und weiterer
Abgeordneter und der Fraktion DIE LINKE: Auslénderfeindliche und rechtsextreme Ausschreitungen in der Bundesrepublik im
Mérz 2008, Drucksache 16/9188, Berlin.
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prior to this year nearly impossible to compare.)

In most cases the public hears nothing about the specific circumstances of these
attacks, the background of the offender/s, or how these violent incidents change the
lives of those targeted. Out of the numerous incidents of hate crimes, only a few
particularly brutal incidents make national or international headlines. One was the
case of a 37-year-old German engineer of Ethiopian descent, who was attacked at 4
am on a street right in the center of Potsdam on Easter Sunday 2006. He was beaten
so badly that he nearly died. The federal public prosecutor who was assigned the case
said the assailants were motivated by, “hatred of foreigners and extreme right-wing
inclinations.”” Shortly after the incident in Potsdam, a statement from Uwe-Karsten
Heye, a former government spokesperson, caused further heated controversies
over the severity of racism and right-wing violence in Germany, when he lamented
that people with dark skin “might not make it out alive” if they set foot in certain
towns, especially in the Brandenburg region around Berlin.* About the same time,
only a few days before the opening of the World Cup in Germany, a Berlin-based
umbrella organization of African community groups and activists drew international
attention to the issue of physical safety for blacks and foreigners in East Germany by
announcing that they were going to publish a list of “no-go” areas to warn visitors
of the threat of hate crimes.” In August 2007 pictures of serious injuties suffered
by eight Indian men assaulted at a local fair in Migeln (Saxony) traveled around
the globe, followed by further reports on racist attacks in the southern parts of
Germany. This caused the same question from the 1990s to resurface as to whether
German authorities were doing enough to protect ethnic minorities and foreigners
in the country. German Chancellor Angela Merkel condemned the events in Mugeln
as an “extraordinarily distressing and shameful incident,” which had been “noted
very carefully” abroad and could damage Germany’s international standing,'’ Even
though migrants and non-ethnic Germans belong to the most vulnerable groups
in Germany targeted by right-wing groups, openly anti-Semitic manifestations and
incidents have also been on the rise since the 1990s. In the beginning of November
2000, the European Jewish Congress issued a report on anti-Semitic incidents and
discourses in Europe during the Isracl-Hezbollah War. The section on Germany,
compiled by the Central Council of German Jews, describes an “extremely difficult
atmosphere for the country’s Jews.”"" Another report by the Stephen Roth Institute
for the Study of Anti-Semitism and Racism, based in Tel Aviv, noticed a dramatic
surge in anti-Semitic verbal insults, especially involving Jewish students and youth in
the German capital Berlin, where the word “Jew” has become a popular insult in many
schools.”” On 25 February 2007, a Jewish kindergarten in Berlin-Charlottenburg was
the target of an anti-Semitic assault by Nazi sympathizers. The perpetrators defaced

7 The Boston Globe, 24 Apr 2006.

8 Opferperspektive e.V. 2008. Der Fall Ermyas M.: Chronik einer Debatte, Potsdam, p. 9.

¢ Die Zeit, 17 May 2006.

0 Spiegel Online, 22 Jul 2007.

" European Jewish Congress 2006. Anti-Semitic Incidents and Discourse in Europe During the Israel-Hezbollah War, Paris, p. 23.
2 Stephen Roth Institute for the Study of Anti-Semitism and Racism 2006. Country Report on Germany.



the building with swastikas and slogans recalling the horrors of the Holocaust. They
also threw a smoke bomb into the kindergarten.” Another anti-Semitic hate crime
received much international media coverage when a 42-year-old rabbi was stabbed
in an attack near the financial district in Frankfurt/Main in September 2007." As
in previous years, desecrations of Jewish cemeteries and Holocaust memorials as
well as vandalism of Jewish sites were reported for 2007 throughout Germany,
sometimes several times a week."

The contemporary discussion on violent hate crimes in Germany is still very much
focused on the situation in the former communist East Germany, where far-right
parties such as the National Democratic Party (Nationaldemokratische Partei
Deutschlands, NPD) made significant gains in recent local and state elections. Right-
wing attitudes and violence have developed into an everyday phenomenon in many
regions of the East, posing a constant threat to visible minorities and those openly
opposed to far-right ideologies. While certain regions such as Berlin, Brandenburg,
Saxony or Saxony-Anhalt do stand out for both the frequency and severity of racist
attacks and other related attacks, the problem of hate crimes is not geographically
restricted to the new federal states.'® According to the last annual report from the
Federal Office for the Protection of the Constitution, North Rhine-Westphalia
and Lower-Saxony (two western states) are leading in the statistics for right-wing
hate crimes with regard to absolute numbers. In all, 122 cases of violent assaults
with a right-wing political motivation were registered by the police in North Rhine-
Westphalia for 2007, and 110 in Lowet-Saxony for the same year."”

Furthermore, a closer look at the figures reveals that the targets of right-wing assault
are not limited to religious or ethnic minorities. In many cities throughout the
country, political activists and members of alternative youth cultures are the largest
victim group of right-wing violence." In some places, left-leaning youth clubs,
contact locations for the LGBT community or other institutions known for the anti-
racist and anti-Fascist activities have been repeatedly attacked and damaged. Bremen,
a town in the north of Germany, for example, experienced a wave of violent attacks
in February 2008 directed against educational institutions that are known for their
anti-Fascist and “multicultural” commitment.” Referring to incidents of brutal
assaults on journalists during a neo-Nazi demonstration in Hamburg on 1 May
2008, the spokesperson of the German Association of Journalists (Deutscher
Journalisten-Verband) also warned of a “new quality of right-wing violence and

Die Tageszeitung, 26 Feb 2007.

Frankfurter Rundschau, 10 Sep 2007.

Amadeu Antonio Stiftung. Chronik antisemitischer Vorfalle 2007.

For a discussion of the differences between East and West Germany with respect to right-wing extremism, see:
Rommelspacher, Birgit 2006. Rechtsextremismus in Ost- und Westdeutschland im Vergleich. In: Friedrich Ebert Stiftung (ed.).
Gegen Rechtsextremismus in Ost und West: Andere Ursachen—Andere Gegenstrategien, Konferenzdokumentation, Berlin,
p. 6-21.

Bundesministerium des Innern 2008. Verfassungsschutzbericht 2007, Berlin, p. 27.

All interviewed victim support organizations in East Germany as well as some NGOs in Lower-Saxony state that alternative
and left-wing youth are a prime target group of right-wing violence, besides refugees and migrants.

Groh, Leon; Kulick, Holger (eds.) 2008. Chronik rechtsextremer und rassistischer Gewalt 2007/8.
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threats” targeting critical representatives of the press.®

that they have identified a new phenomenon in the German far-right scene: so-

Intelligence agents stated

called autonomous nationalists who are “significantly more likely to commit acts
of violence against political opponents and the police”.” Journalisten-Verband
also warned of a “new quality of right-wing violence and threats” targeting critical
representatives of the press.” Intelligence agents stated that they have identified a
new phenomenon in the German far-right scene: so-called autonomous nationalists
who are “significantly more likely to commit acts of violence against political

opponents and the police”.”

1.1.2 Poland

While hate crimes are an issue of sometimes broader media coverage and political
discussions in Germany, the subject is still rarely publicly debated in Poland. The
voices of the targeted groups remain weak and are almost never heard by politicians.
Ethnic minorities constitute only two percent of the Polish population, and they are
hardly visible in the media. Other victimized groups are socially marginalized as well;
they often belong to religious minorities or dissident youth subcultures with little or
no access to channels of mass communication. In fact, the overwhelming silence
surrounding the issue of right-wing crimes or related violence can be attributed
to Polish society’s extreme sensitivity to the topic. Hate crime—as an element of
the wider problem of racism, xenophobia and discrimination—clashes with the
dominant (internal and external) image of Polish society.

There are no up-to-date official statistics on hate crimes available for Poland aside
from some incomplete data published by the Police Headquarters Office, which do
not allow for an accurate assessment of the problem.! The most impottant source
that can fill the information gap to some extent remains publications and surveys of
non-governmental organizations, which highlight regular patterns of discrimination
and violent manifestations of homophobia, anti-Semitism and racism throughout the
country. In 2007, for example, the association Nigdy Wiccej registered approximately
130 cases of hate crime and hate speech in their Brown Book (Brunatna Ksicga),
including incidents of bodily injuries, desecrations of sites connected to religious
minority groups like cemeteries and synagogues, and a long list of cases ranging
from verbal incitement to ethnic, national or religious hatred, mainly made in public
gatherings, chauvinist propaganda materials ot the press.?

2 Die Tageszeitung, 16 May 2008.
2 Spiegel Online, 3 Jun 2008.

" Twelve cases of physical assaults were registered for 2006; no data is available for 2007 (see Chapter 3).

2 Nigdy Wigcej. Katalog Wypadkow Brunatna Ksigga. See also: Nigdy Wigcej, Nr. 16, zima-wiosna 2008, p. 91-98; Nigdy
Wiecej, Nr. 17, zima-wiosna 2009, p. 91-93. A separate register includes incidents at sport and football stadiums. Nigdy Wiecej
recorded 17 cases of chauvinist (i.e. racist, anti-Semitic, neo-Fascist, xenophobic) incidents in sport stadiums in 2007. Nigdy
Wiecej. Katalog Wypadkéw Brunatna Ksiega. See also: Nigdy Wiecej, Nr. 16, zima-wiosna 2008, p. 54-55; Nigdy Wiecej, Nr.
17, zima-wiosna 2009, p. 57-59.



Most of the time, the perpetrators of violent attacks belong to far-right organizations
and skinhead groups. In January 2007, in the town of Pita in the Wielkopolska region,
three teenagers were attacked and severely beaten by a neo-Nazi, who shouted
“Sieg Heil” stretched his arm in a the characteristic (Fascist) way. The offender
fled from the site of the crime, where he left one of the victims unconscious. The
cause of the attack was his ideologically grounded hatred towards people of an
“alternative appearance.” Another violent incident happened in Krakéw in April
2007, when a group of skinheads openly identifying themselves as neo-Nazis,
accosted and attacked a man on the campus of the Mining-Metallurgic Academy
whose appearance did not fit their ideal of a “true Pole.” The victim, who belonged
to the alternative culture scene, was severely beaten, but fortunately he managed to
escape. The incident was not reported to the police. In other registered cases of
hate crime, private security guards were involved, as for example in Bialystok, where
in November 2007 a man of Chechen origin was severely beaten outside a tavern
by a group of Polish men who were working as bouncers and security guards in
nearby clubs. Only when the offenders dragged the semi-conscious and bleeding
victim behind the building did the police—present at the scene of the crime—feel
compelled to intervene. According to some witnesses of the incident, the victim’s
ethnic/national background influenced why the police officers did not intervene
eatlier and arrest the perpetrators.’

Some public leaders, including high-ranking politicians and Catholic priests, also
add to the problem by openly inciting intolerance and hatred against minority
groups. Particularly troubling incidents of this kind has caught broader international
attention when, for example, the mayor of Warsaw, President Kaczynski and
authorities in Poznan banned gay pride parades planned in both cities in 2005. Other
far-right politicians have also openly opposed the right to basic freedoms and equal
respect for lesbian and gay people.* As a result of the escalation of anti-gay thetoric,
the number of attacks on members of the LGBT communities and their clubs
increased enormously, even death threats were sent.” In April 2007 the European
Parliament expressed outrage at growing intolerance towards lesbian and gay people
across Europe, singling out Poland in particular. It passed a resolution calling for
worldwide decriminalization of homosexuality. Polish authorities were particularly
urged “to publicly condemn and take measures against declarations by public leaders
inciting discrimination and hatred based on sexual otientation.”

In 2007 the Anti-Defamation League asked the Pope to publicly denounce the anti-
Semitism of Father Tadeusz Rydzyk, a Polish Catholic priest who, “[a]s the founder
and director of Radio Maryja, [...] is responsible for the anti-Semitic comments and

3 Allincidents referred to are documented in Nigdy Wiecej. Katalog Wypadkéw Brunatna Ksiega.

4 Globalgayz.com. Gay Poland News and Reports 2005.

5 According to a survey carried out by the Campaign Against Homophobia and the NGO Lambda Warsaw, 17.6 percent of all
respondents reported that they had been subject to physical violence in 2005 and 2006, and 51 percent stated some
experience with hate speech on homophobic grounds. See: Abramowicz, Marta 2007 (ed.). Sytuacja spoteczna oséb
biseksualnych i homoseksualnych w Polsce: Raport za lata 2005 i 2006, Warsaw, p. 15 and 28.

6 Amnesty International 2007. Europe and Central Asia Summary of Amnesty International’s Concernsinthe Region: Jan-Jun 2007.
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concepts the station regularly broadcasts to millions of Polish Catholic faithful.”’
One year before, the organization had published a report titled “Poland: Democracy
and the Challenge of Extremism.” It stated: “Poland has emerged from the repressive
years of communist rule as a pluralist democracy. Its accession to membership of
the European Union in 2004 confirmed that a robust democratic system is in place,
which includes important legislative instruments to protect minorities from hate
speech and hate ctimes petpetrated by extremist groups.”® Nevertheless, the report
warned: “In Poland today, the influence of xenophobic political currents has grown
to wortying proportions.” It also detailed several cases of violent attacks and other
activities by the most predominant hate groups. With regard to the situation in
Poland, the Stephen Roth Institute stated: “While no official data is available for
2006 alone, the magazine Never Again (Nigdy Wiecej) identified 227 hate incidents in
the latter half of 2005 and first half of 2006, most of them anti-Semitic, including
an assault, desecrations, and violent behavior and anti-Semitic slogans at football
stadiums.”"

Nevertheless, only a few hate crime incidents in the past few years aroused interest
and action at the highest political level. These were primarily offenses that risked
having a negative impact on Poland’s international reputation. One example was the
attack on Poland’s chief rabbi Michael Schudrich on 27 May 2006. The American-
born rabbi was punched and attacked with pepper spray in a Warsaw street by a
man shouting “Poland for the Polish!” This was the first widely publicized case of a
physical anti-Semitic assault against a person in many years. The police arrested Karol
G., a 33-year-old far-right activist and former parliamentary candidate of the Polish
National Party (PPN), who admitted to the assault. The attack was condemned by
the government and the media, and President Lech Kaczynski apologized personally
to Schudrich. Then Prime Minister Kazimierz Marcinkiewicz expressed his regrets
and declared that there is no place for anti-Semitism in Poland. Three months later,
the assailant was convicted to a two-year suspended prison sentence.!

Another case that received broader attention happened on 16 May 2006, when an
anti-racist activist was stabbed and almost died from his injuries near his home in
Warsaw. The general public and many activists considered this attack to be directly
linked to the neo-Nazi website Redwatch, which is operated by the Polish branch
of the Blood and Honour network. This white supremacist group had included the
activist’s name in its “hit list of enemies.”’? The infamous Redwatch site is known
for publishing photos and names of people allegedly involved in anti-Fascist and
anti-racist activities, immigrants, activists of leftist associations, supporters of gay

7 2007. ADL Asks Pope To Publicly Denounce Polish Priest's Anti-Semitism, press release, New York, 8 Aug 2007.

8 Anti-Defamation League 2006. Poland: Democracy and the Challenge of Extremism, New York, p. 3.

¢ Ibid., p. 1.

10 Stephen Roth Institute for the Study of of Anti-Semitism and Racism 2006. Country Report on Poland.

" Nigdy Wiecej. Katalog Wypadkow Brunatna Ksiega. See also: Nigdy Wiecej, Nr. 16, zima-wiosna 2008, p. 84; Stephen Roth
Institute for the Study of Anti-Semitism and Racism 2006. Country Report on Poland.

2 Nigdy Wiecej. Katalog Wypadkow Brunatna Ksiega, p. 83.



rights and many other people whom the far-right considered political opponents.
After an investigation of the attempted murder in Warsaw, the police arrested one of
two men who had carried out the attack on the activist and several other individuals
linked to Redwatch.!® Soon after, the then Minister of the Interior, Ludwik Dorn,
and the national chief of police, Marek Bienkowski, called a special press conference
where they assured the public that the attack had been a result of a personal conflict
between people with a purely “hooligan background,” and thus must not be treated
as a hate crime. They ridiculed press articles and political statements that expressed
alarm.*

The relatively high level of public interest in the Redwatch hate crime case may
be attributed to the fact that the creators of the “hit list” also included numerous
names and addresses of journalists and other public figures labeled enemies of this
group. Nigdy Wigcej then informed the relevant media and other people affected,
which resulted in a broader public debate about questions surrounding neo-Nazism
in Poland and limits to the freedom of speech on the Internet. While the Polish
authorities claimed to have shut down the website in cooperation with the FBI, a
claim repeated in OSCE reports on hate crime, the FBI has denied any involvement
in the case."” We can affirm that the “hit list” has continued to exist, uploading new
data well into 2008.

The discussion about the two high-profile hate crime cases mentioned above
happened in the highly charged political context of the right-wing government.
Right-wing politicians and media consistently and forcefully deny the existence
of problems such as hate crime and xenophobia in Polish society. This approach
is frequently reflected in activities (or lack thereof) of the judiciary and other state
institutions, including local authorities. One very recent example of the reluctance to
address the issue is exemplified by the town of Warka, where in May 2008 a Jewish-
American tourist was beaten and intimidated by a group of youths. After the story
was published in the press, local authorities and police flatly denied any problem of
anti-Semitism in the town, despite overwhelming evidence to the contrary.' One can
see a parallel here with routine statements by those in positions of power like the
President and the Prime Minister, who, on recent official visits to Israel, declared that
“there is no tolerance for anti-Semitism in Poland.”"” In this sense, the subject of
hate crime remains strongly politicized and cannot be completely disassociated from
the political influence of extreme nationalistic, anti-Semitic and anti-democratic
movements in Poland at large.

'3 The culprit in the above mentioned attack, a vocalist of the hate-rock skinhead band Awantura, was subsequently sentenced
to ten years in prison.

4 Dziennik Krakow, 5 Aug 2006.

° The Associated Press, 17 Nov 2007; OSCE Office for Democratic Institutions and Human Rights 2006. Challenges and
Responses to Hate-Motivated Incidents in the OSCE Region for the Period January-June 2006 (document issued at the
Human Dimension Implementation Meeting), Warsaw, 12 Oct 2006, p. 11.

® Gazeta Wyborcza, 27 May 2008.

" Tygodnik Powszechny, 27 Apr 2008.
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1.2 Concerns Raised by International Organizations

Right-wing and xenophobic attacks are not a merely national matter, given that
they violate the basic civil and human rights of individuals and sometimes of
whole communities. There are a number of supranational bodies and international
networks of NGOs that monitor hate crimes and related public policies in
European countries. These policies are mainly based on international human
rights conventions, guidelines and standards set by the Council of Europe and
the European Union that provide a framework for protecting all people, including
non-EU citizens, against discrimination. In addition to these standards, declarations
and resolutions also require that EU member states actively engage in the fight
against violence motivated by bias and intolerance. The most important hate crime
policies adopted by Poland and Germany are the International Covenant on Civil
and Political Rights, the International Covenant on the Elimination of All Forms of
Racial Discrimination and the European Convention for the Protection of Human
Rights and Fundamental Freedoms.'

The Council of Europe was the first supranational body to monitor how its member
states responded to the increase in hate crimes. In 1993 it created the European
Commission against Racism and Intolerance (ECRI), which stated in its general
policy recommendation that its member states should “ensure that accurate data
and statistics are collected and published on the number of racist and xenophobic
offences that are reported to the police, on the number of cases that are prosecuted,
on the reasons for not prosecuting and on the outcome of cases prosecuted.”” The
ECRI’s main tasks are:

*  to review the member’s states legislation, policies and other measures to
combat racism, xenophobia, anti-Semitism and intolerance

e to propose further action at the local, national and European levels to
formulate general policy recommendations to member states.

Since 1994 the ECRI has completed three rounds of country reports based on both
governmental and non-governmental sources (the first from 1994-1998, the second
from 1999-2002 and the third from 2003-2007).

The European Union followed the Council of Europe’s example in 2002, when it
installed the European Monitoring Center on Racism and Xenophobia (EUMC).?

" See: Office for Democratic Institutions and Human Rights (ODIHR) 2004. International Action Against Racism, Xenophobia,
Anti-Semitism and Intolerance in the OSCE Region: A Comparative Study, Warsaw; Addy, David Nii 2005. Rassistische
Diskriminierung: Internationale Verpflichtungen und nationale Herausforderungen fiir die Menschenrechtsarbeit in
Deutschland, Berlin.

2 European Commission Against Racism and Intolerance (ECRI) 1996. ECRI General Policy Recommendation Nr. 1 on
Combating Racism, Xenophobia, Anti-Semitism, and Intolerance, Strasbourg, p. 5.

¢ European Monitoring Center on Racism and Xenophobia (EUCM) 2002. Racism and Xenophobia in the EU Member States:
Trends, Developments and Good Practice in 2002: Annual Report, Vienna, p. 89.



In 2007 the EUMC was replaced by the Agency for Fundamental Rights (FRA).
Its primary objective is to collect reliable and comparable data about racism and
xenophobia in the European Union, which is provided by the European Information
Network on Racism and Xenophobia (RAXEN) and its National Focal Points.*
The German RAXEN reports are compiled annually at the European Forum for
Migration Studies (efms), which has been the National Focal Point for Germany
since 2001 at the University of Bamberg. In Poland the Helsinki Foundation for
Human Rights, based in Warsaw, carries out the function of the National Focal
Point, and it has compiled the RAXEN reports since the fall of 2003.

In 2003 the Maastricht Ministerial Council’s Decision on Tolerance and Non-
Discrimination also strengthened the OSCE’s role in combating racism and
intolerance. The Council commissioned the Office for Democratic Institutions
and Human Rights (ODIHR), its human rights body, to serve as a collection point
for information and statistics gathered by participating states on hate crimes. This
encompasses violent manifestations of racism, xenophobia, discrimination and
anti-Semitism.> Besides offeting practical supportt such as law enforcement training
and legislative assistance, one of ODHIR’s most important contributions has
been its ability to advance the debate on the concept of hate crimes. It is the only
international body mentioned so far to offer a common working definition on hate
crimes “that can be used across the OSCE region to reflect the diversity of victims
targeted.”

All of the afore-mentioned watchdog institutions have a limited role in the
enforcement of hate crime policy standards; therefore, it is difficult to assess
how much attention national governments have paid to their recommendations.
Nevertheless, like other areas of policy-making, it can be assumed that they are
able to put member states and their authorities under some public scrutiny if state
representatives make no effort to respond to standards established by international
conventions and politically binding agreements. Especially in the case of Poland,
monitoring activities by supranational bodies have also provided associations
representing minority communities and other NGOs committed to the fight against
discrimination with a platform to discuss their views with a broader audience, thus
strengthening their position in consultation processes and their lobbying efforts for
a broader recognition of their concerns.

+ According to the FRA, the primary objectives of the National Focus Points are “to set up a national information network,
which includes cooperation with the main actors in the field of racism, xenophobia and anti-Semitism, being either
governmental institutions, NGOs, research bodies, specialised bodies or social partners,” and to “coordinate and structure the
national data collection and transmit the information to the FRA according to specific guidelines.” European Union Agency for
Fundamental Rights 2007. Report on Racism and Xenophobia in the Member States of the EU, Vienna, p. 4.

® OSCE 2005. OSCE Human Dimension Commitments, Vol. 1, Warsaw.

6 See the introduction of this report (p. 9).
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1.2.1 Lack of Comparable and Reliable Data

Lack of comparable data constitutes a challenge for most reports compiled by
international institutions and NGOs. Countries vary not only in their definition of
what hate crimes are, but also in what kinds of data and information they collect
and publish about hate-motivated incidents and offenses. This makes it almost
impossible to compate hate crime rates between different states.’

According to an assessment by the Agency for Fundamental Rights (FRA) of the
European Union, only two EU member states—Finland and the United Kingdom—
have developed comprehensive criminal justice data collection systems on racist and
other hate crimes. Data collection in these countries often includes information on
victim characteristics or places of victimization. In Poland and Germany, official
national hate crime registrations and data collection systems are described as
“sufficient” or “good.” The FRA defines a “good” system as one that systematically
registers incidents/crimes and/or focuses on right-wing extremism/hate ctimes.®
However, this ranking is based on comparisons with other countries, including those
where no data has been collected and published on hate crimes at all; consequently,
it fails to take into account significant differences between countries with the same
ranking as the country-specific situations below exemplify. After evaluating recent
policies and developments in the field of monitoring of racially motivated or
right-wing violence, the FRA considers Germany to be one of the member states
with noticeable improvements over the last couple of years, observing that “state
and non-governmental initiatives can complement each other to produce a fuller
account of the situation”” However, it is also highlighted “that the number of
registered crimes might increase if existing laws, which are well placed to prosecute
a range of ‘racist’ crimes, were applied more broadly to ‘everyday’ racism that is
not affiliated to (sic) the activities of extremist groups.”!’ Throughout the reports,
positive references are made to the activities of victim support organizations in East
Germany, complimenting them for both providing a useful alternative data source
and for addressing the needs by those who have been victimized by racist violence,
an approach that is considered “relatively rare” throughout the EU."

Despite the categorization of the Polish registration system as “good,” Poland’s
current system displays obvious weaknesses. According to the Polish RAXEN
reports (2004 and 2005), the information provided by the Police Headquarters
Press Office, the Ministry of Justice, and the Ministry of the Interior offer only a

International Centre for the Prevention of Crime 2002. Preventing Hate Crimes: International Strategies and Practices, Montreal.
According to the FRA eight other EU member states fall under the “good” category: Austria, Czech Republic, Denmark,
France, Ireland, Poland, Slovakia and Sweden. Nine states are said to have only a “limited system” (Belgium, Estonia,
Hungary, Latvia, Lithuania, Luxembourg, Netherlands, Portugal and Slovenia), while five (Cyprus, Greece, Italy, Malta and
Spain) do not provide any official data on hate crimes. European Union Agency for Fundamental Rights 2007. Report on
Racism, p. 121.

¢ Ibid., p. 145.

0 Ibid.

Ibid., p. 132.
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fragmentary view of the situation in Poland.'? They do not precisely indicate what
types of crimes the authorities have registered, against whom the registered crimes
were committed, or what legal steps were taken (if any). The 2004 report states
that there is no government institution in Poland that systematically collects data on
anti-Semitic incidents. In the 2005 report the authors point out that there is also no
official or unofficial data available on Islamophobic incidents and that the available
data regarding anti-Semitic hate crimes is still very incomplete. With respect to
attacks on the Roma community, it criticized that the Ministry of the Interior and
Administration for “possess|ing] information about racist violence against Roma,”
but it refuses to make this information public, not even by individual requests.”
Three national NGOs are mentioned as important alternative data sources with
respect to incidents of hate crimes and hate speech in Poland: Nigdy Wigcej, the
Association for Crisis Intervention (Towarzystwo Interwencji Kryzysowej), and
the Open Republic Association Against Anti-Semitism and Xenophobia (“Otwarta
Rzeczpospolita” Stowarzyszenie Przeciw Antysemityzmowi i Ksenofobii).

In summary, the Polish government collects extremely limited information about
hate crimes and does not make this information public, whereas in Germany, the
government’s data registration system and understanding of hate crimes has been
improving over the past few years. Despite pronounced disparities between both
countries’ legal frameworks and law enforcement practices, the FRAs ranking of
“good” for both countries obscures such differences. This topic will be further
explored in Chapters 2 and 3.

1.2.2 Legislation and Law Enforcement

Besides the need for more sophisticated data collection systems and mechanisms
of monitoring, the ECRI as well as the FRA and the OSCE have pointed to the
importance of appropriate hate crime legislation to protect individuals against bias-
motivated offenses. According to these organizations, law enforcement agencies’
inability to adequately implement laws to protect an individual’s basic rights
represents one of the biggest challenges for the national governments.

Since 1998 the ECRI has published three reports on Germany.' In its first report
(1998), the ECRI noted that the authorities had adopted firmer measures to combat
racial violence in the wake of the arsons in Mélln and Solingen. These measures

Only two of the Polish RAXEN reports produced since 2003 by the Helsinki Foundation for Human Rights are available to
the public; the most recent one covers the year 2005 and devotes only a few pages to the topic “racist violence and crimes.”
Helsinki Foundation for Human Rights 2004 and 2005. Data Collection: RAXEN National Report: Poland, European Racism
and Xenophobia Information Network, Warsaw.

Helsinki Foundation for Human Rights 2004. Data Collection, p. 33.

All information is based on the following reports: European Commission Against Racism and Intolerance (ECRI) 1998. First
Report on Germany, CRI (98) 22, Strashourg; European Commission Against Racism and Intolerance (ECRI) 2001. Second
Report on Germany, CRI (2001) 36, Strasbourg; European Commission Against Racism and Intolerance (ECRI) 2004. Third
Report on Germany, CRI (2004) 23, Strasbourg.
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included: improvement of police methods for monitoring and combating violent
right-wing extremists, police surveillance of right-wing groups, the ban of several
neo-Nazi organizations and the federal prosecutor’s investigation of attacks against
members of minority groups. In the second report (2000), the existing legal
framework and policy measures were criticized for their insufficiencies in effectively
dealing with the ongoing challenge of violent attacks. The report expressed
particular concern about the increase in anti-Semitism in general and violent assaults
on the Jewish community. It also mentioned reports of ill-treatment and misconduct
by law enforcement officials, particularly involving individuals of foreign origin.
The authors also observed a tendency among German authorities and the media
to portray racist violence and harassment as an issue limited to the new federal
states rather than viewing it as a national problem. In the third follow-up report
(2003), the ECRI showed concern that, even though various initiatives had been
taken, racist, xenophobic and anti-Semitic violence continued to constitute a major
problem in Germany, particulatly affecting asylum seekers, members of the Jewish
community and Roma and Sinti. German NGOs were also cited in the report as
criticizing current systems of legislation and registration for not disclosing the racist
motivation behind the offenses despite the fact that German legislation contains
comprehensive provisions to counter organized forms of right-wing extremism. It
also expressed concern that German criminal law does not explicitly allow the courts
take racist motives into account as a specific aggravating circumstance in sentencing,
Because of this, the ECRI has repeatedly urged German authorities to define
racially motivated crimes and other hate crimes as a specific offense in the Criminal
Code. Furthermore, it has recommended that the German government passes legal
provisions that demand harsher punitive action for bias-motivated offenses.

The latest German RAXEN reports have raised concerns about the lack of
proactive measures taken by police authorities, specifically for right-wing offenses.
With regard to the victims of hate crimes in Germany, the authors emphasize the
commitment of civil society groups, but note that “measures aiming at providing
assistance to victims of racist violence appear significantly less common than in
the past.””” In a recent interview with the German news magazine Der Spiegel, one
of the authors stated: “In order to ensure the sustainability of the struggle against
xenophobia and anti-Semitism [in Germany], respective good practice initiatives and
projects (e.g. victims’ support organization) must be supported on a long-term basis
and continuously institutionalized.”

In first report on Poland (1997), the ECRI excused many flaws in the legal system
and in policy makers’ approaches to tackling discrimination and hate crimes on the
basis of social, economic and cultural upheavals and transitions in Poland, which
were similar to most other central and eastern European countries. By that time,
Poland was still in the process of elaborating a new Constitution and Criminal
Code. Outright manifestations of discrimination or intolerance were said to be

2 Bosch, Nicole; Peucker, Mario 2007. Ethnic Discrimination and Xenophobia in Gemany: Annual Report 2006, Européisches
Forum fiir Migrationsstudien, Bamberg, p. 6.
®  Spiegel Online, 29 Aug 2007.



rare. In its second report on Poland (1999), the ECRI stressed the fact that the
Polish government had taken some steps to address the problem of racism and
discrimination by introducing relevant legislation, as well as by gradually recognizing
the existence of national and ethnic minorities due to changing patterns of
migration.* Despite this progtess, Poland was criticized for continuing to marginalize
and largely ignore problems of hate crimes and hate speech. Also, the report pointed
out that deeply ingrained anti-Semitic attitudes and insensitivity to diversity still
persisted among large segments of the population. The ECRI advised the Polish
authorities to: (1) implement or strengthen programs to counter xenophobia and
intolerance, especially legislative and judicial instruments; (2) institute the training
of public officers; and (3) begin monitoring levels of discrimination and the living
conditions of minority groups, especially those, like the Roma, who are most often
the victims of intolerance. The ECRI also called for a large-scale campaign to
increase public awareness of these problems. In its third report on Poland (2005),
the ECRI expressed concern that the authorities rarely investigated and prosecuted
cases of racial hatred and they also allowed anti-Semitic material to freely circulate
on the market. The ECRI rebuked the police, because, in investigating violent attacks
against certain ethnic minorities, such as Roma or migrants, they often did not take
into account the racist motivation behind the crimes, which resulted in a lighter
sentence for the perpetrator if convicted. Moreover, the commission criticized the
fact that there was still no comprehensive body of legislation prohibiting racial
discrimination in basic necessities, defined as: employment, education, social secutity,
housing, healthcare, and access to goods and services. Furthermore, the report drew
attention to allegations of: a) police violence and abuse directed particularly at ethnic
minority groups; b) to pervasive feelings and manifestations of anti-Semitism; and c)
to a general lack of public awateness of racism and xenophobia.®

On 20 June 2007 the Council of Europe’s Human Rights Commissioner
expressed strong concerns about the Polish government’s approach to LGBT
people, including the Ministry of Education’s withdrawal of the Polish version of
Compass—Human Rights Education with Young People from circulation in early 2000.
This anti-discrimination training handbook was endorsed by the Council of Europe.
When shown the replacement materials, the Commissioner found “the portrayal
and depiction of homosexuality [...] offensive, out of tune with principles on
equality, diversity and respect for the human rights of all.”® The Commissioner also
expressed concerns about proposed measures to penalize the alleged promotion
of homosexuality in schools, deplored any instances of hate speech towards
homosexuals and called on the Polish authorities not to tolerate such speech.

*  Ethnic and national minorities are essentially recognized by the the same criteria, but to be classified as a national minority,
the group must also “identify with a nation organized within its own state.” Ustawa o mniejszo$ciach narodowych i etnicznych
oraz o jezyku regionalnym, 6 Jan 2005, Warsaw, Article 2.

5 Allinformation is based on the following reports: European Commission Against Racism and Intolerance (ECRI) 1997. Report
on Poland, CRI (97) 59, Strasbourg; European Commission Against Racism and Intolerance (ECRI) 1999. Second Report
on Poland, CRI (1999) 36, Strasbourg; European Commission Against Racism and Intolerance (ECRI) 2005. Third Report on
Poland, CRI (2005) 25, Strasbourg.

& Amnesty International 2007. Poland: Submission to the UN Universal Periodic Review, London, p. 3.
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1.2.3 Concerns Raised by European NGO-Networks and International
Human Rights Organizations

There are various NGO networks on the European level devoted to fighting
racism and right-wing extremism, the largest ones being UNITED for Intercultural
Action (European Network Against Nationalism, Racism, Fascism and in Support
of Migrants and Refugees), and the European Network Against Racism (ENAR).
ENAR was founded in 1998, and in its informational brochure “The Voice of the
Anti-Racist Movement in Europe,” the organization defines itself as the “voice of
the anti-racist movement in Europe,” representing 600 NGOs from all EU member
states.” At the European level, ENAR tries to influence EU legislation and policies
related to anti-racism and anti-discrimination by developing policy papers and
recommendations and by undertaking collective lobbying actions. The network has
been publishing country-specific Shadow Reports since 2001, including annual EU-
wide Shadow Reports that identify general trends of racism in the EU. These reports
deal with a variety of aspects and manifestations of racism and discrimination,
ranging from discrimination in the employment, housing, education and health
system to policing and racial profiling. One chapter in each report is reserved to the
issue of racist violence and crime.

The five Shadow Reports on Germany published since 2002 were all produced by
authors associated with the Institute of Research about Migration and Racism
(Institut fir Migrations- und Rassismusforschung) in Hamburg, with some support
from other German NGOs. In ENAR’s latest country reports on Germany (2004,
2005 and 2006), the authors highlight instances of racism and discrimination against
minority groups, which other organizations tend to neglect. They mention, for
example, special laws for asylum seekers that restrict their right to free movement and
choice of residency, and “anti-terror” measures that allow for “racial profiling.” They
also point to the particularly difficult and vulnerable situation of undocumented
migrants, living without any legal protection.

With regard to public policies that combat racist violence and hate crimes, the
authors are critical about the official approach, which they perceive as much too
narrow insofar as discourses and law enforcement activities focus only on right-
wing extremism and attribute racism to the fringes of society. Since institutional and
structural forms of racism and discrimination are considered an integral part of the
problem, the latest Shadow Report on Germany concludes that “there is a need for the
establishment of an independent center to monitor right-wing extremism, racism
and anti-Semitism in Germany, thereby following EU standards, to override the
trivialization of tight-wing extremism and xenophobic movements in Germany.”®
The most recent ENAR Shadow Report titled “Racism in Poland 2006 was produced
by the NGO Arabia pl., a minority rights organization that supports and gives advice
to bi-national families and couples. The reports identify the xenophobic and racist

7 European Network Against Racism (ENAR) (n.d.). The Voice of the Anti-Racist Movement in Europe, Brussels.
8 Hieronymus, Andreas; Schrdder, Lena 2007. ENAR Shadow Report 2006: Racism in Germany, Brussels, p. 38.



views of people and activists associated with the party League of Polish Families
as one of the greatest threats to tolerance in Poland; some of these individuals
were also members of the previous national government. Furthermore, it points
to the deteriorating situation of religious (specifically, Jews and Muslims) and
sexual minorities, whom the report considers to be the main target groups for
discrimination and harassment in Poland. Similar to the German ENAR report,
the author is very critical about police control and surveillance measures especially
targeting Muslims in the context of the “war on terrorism.” The report also includes
a short section titled “Racist Violence and Crime” that states: “There are no detailed
statistics on attacks and racist violence in Poland. However, the anti-racist association
Nigdy Wigcej mentions more than ten cases a month in the first quarter of 2006 in
its catalogue of incidents entitled the Brown Book. Since few foreigners live in Poland
and not all racist crimes are reported (except for the most serious ones), we can
ascertain that the real numbers remain unknown.””

As one of the leading international human rights organizations, Amnesty
International (AI) has also been active to some extent in the monitoring of hate
crimes in Germany and Poland. Given the hostile climate against the LGBT
community in Poland, Al showed particular concern about the abolition of the
Office of the Government Plenipotentiary for the Equality of Men and Women
in 2005. This office was responsible for promoting equal treatment of individuals
belonging to the LGBT community (see Chapter 1.3.2).

Al also investigates cases of police violence and mistreatment in both countries,
which must be considered as a crucial obstacle for a broader reporting of hate
crimes. In 1995 the first respective report on Germany listed more than 70 cases of
alleged police brutality and the use of excessive force by police officers in restraining
or artesting people, especially asylum-seekers and members of ethnic minorities."” In
this and follow-up reports (1997 and 2004), Al has identified a “worrying pattern”
of brutality that is often driven by racism and resentment, as well as the systematic
failure of German authorities to properly investigate and bring to justice officers
responsible for violence and mistreatment." Both Al and the ECRI have repeatedly
expressed concern about the length of time it takes to investigate allegations of
police abuse in Germany, the reluctance of prosecutors to press charges against the
police, and the practice of filing counter-charges against victims.

Inarecent Al report submitted to the United Nations, the organization also expressed
concern ovet police ill-treatment and racism in Poland.'? According to Al there were
continuing accusations of ill-treatment by law enforcement officials and allegations
about incidents of police violence that had gone unreported due to victims’ fear of
being prosecuted themselves. It appears that prostitutes, Roma and trafficked people
are most frequently the victims. There are also concerns that incidents of police

¢ Kubicki, Marek 2007. ENAR Shadow Report 2006: Racism in Poland, Warsaw, p. 12.

0 Amnesty International 1995. Auslander als Opfer: Polizeiliche Mifhandlungen in der Bundesrepublik Deutschland, Bonn, p. 1.

" Amnesty International 2004. Back in the Spotlight: Allegations of Police lll-Treatment and Excessive Use of Force in Germany,
London, p. 2 ff.

2 Amnesty International 2007. Poland: Submission to the UN Universal Periodic Review, London.
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violence are not always impartially investigated and rarely reach the courts. Al has
urged authorities to intensify efforts to eradicate cases of police brutality through
training, effective investigation and prosecution of those responsible. According to
government information, there were 3,646 reports of police offenses filed with the
prosecutor, including bodily injury, cruelty with an aim of extracting a statement, and
infringement of bodily integrity in the period from January 2003 to September 2006.
Howevet, there was not one single conviction by the courts.”

Other international human rights organizations such as Human Rights Watch,
which conducted two fact-finding missions and investigations into right-wing
attacks against migrants and refugees in Germany in the 1990s, have also urged
European states “to redouble their efforts to combat racism in all its forms and to
bring suspected perpetrators of hate crimes to justice.”™ The authors of the Human
Rights Watch report contribute the recent increase in anti-Semitic and Islamophobic
hate crimes to the ongoing crisis in the Middle East and mention the rising number
of attacks on synagogues as a disconcerting development for Germany.

Poland has received particular attention in past few years from the European Roma
Rights Center (ERRC). In various reports, the ERRC has established that members
of the Roma community in Poland are frequent targets of racially motivated
violence, police abuse and systematic racial discrimination. According to the ERRC,
“many Roma live in a climate of fear that pervades all aspects of their lives, from
their interaction with authorities to their ability to access public spaces and services,
and to patticipate fully in the lives of the communities in which they live.””® The
organization has also repeatedly highlighted the failure of public institutions in
Poland to protect Roma people, up to the point of institutional denial of justice for
Romani victims of racist crimes. “Investigations into racially motivated crimes [...]
have frequently been stalled or discontinued altogether, often with the justification
that the authorities did not find sufficient evidence to issue arrest warrants,
indictments, or judicial sentences—even in cases in which the alleged perpetrators
had been identified by victims and/or witnesses.”"

The main concerns addressed by supranational bodies and international NGOs
can be separated into two categories: those referring to weaknesses of the official
monitoring systems and the unsatisfactory implementation of hate crime legislation
already in place. In their recommendations to improve public policies with respect
to hate crimes, some have highlighted the need for more proactive governmental
measures, including programs aimed at raising public awareness about the prevalence
of anti-Semitism and xenophobic violence; while others have drawn attention to
racist attitudes within the law enforcement institutions themselves. In subsequent

>

Council of Europe Commissioner for Human Rights 2007. Memorandum to the Polish Government, CommDH(2007)13,

Strasbourg.

Human Rights Watch; Amnesty International 2003. Joint Statement at the OSCE Meeting on Racism, Xenophobia and

Discrimination, Vienna, 4-5 Sep 2003.

s European Roma Rights Center 2002. The Limits of Solidarity: Roma in Poland after 1989, Country Reports Series, Nr. 11,
Budapest/London, p. 8.

6 Ibid.
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chapters we will deal with the legal frameworks and problems linked to official
monitoring systems in Germany and Poland in greater detail. Now we will briefly
turn to existing programs and instruments, which have been introduced to improve
government cooperation with civil society to counteract right-wing extremism, anti-
Semitism and racism. We will only concentrate on measures relevant to combating
hate crimes.

1.3 National Programs in Response to Hate Crimes

International organizations have repeatedly drawn attention to the prominent role
of specialized bodies and independent non-governmental organizations in the fight
against hate crimes. The Office for Democratic Institutions and Human Rights
(ODIHR), for example, noted in one of its recent reports “that a small number
of NGOs have been instrumental in actively monitoring and recording incidents
motivated by hate [...]. While this information does not diminish participating States’
responsibility for monitoring and recording incidents, it does suggest a potential
value in state-NGO collaboration.””” The Human Rights First report pointed to the
need for specialized services to victims of hate crimes, involving community-based
associations and other civil society actors.'

1.3.1 Germany

Various studies have characterized public policy responses to the rise of right-wing
violence and related hate crimes in Germany since the 1990s as a mix of repressive
and preventive measures. Since the early 2000s a large emphasis has been placed
on funding civic engagement and local initiatives.”” The fight against right-wing
extremism and racism is supported—with varying intensity and efforts—by all parties
represented in the National Parliament. In the period following reunification and the
surge of far-right activities and racist incidents, the federal government adopted four
major action and funding programs with different philosophies and approaches to
the problem of right-wing violence: the Action Program Against Aggression and
Violence, launched in 1992 under the conservative Kohl government; the action
program Youth for Tolerance and Democracy—Against Right-wing Extremism,

Office for Democratic Institutions and Human Rights (ODIHR) 2005. Combating Hate Crimes in the OSCE Region: An
Overview of Statistics, Legislation and National Initiatives, Warsaw, p. 101.

Human Rights First 2007. Hate Crimes: 2007 Survey, New York, p. 12.

Shortly after reunification, the intitial reaction of the ruling Christian Democratic Party (Christlich Demokratische Union) was
to tighten Germany’s asylum laws in order to lower the number of refugees and immigrants in the country. For a short overview
on public hate crime policies in Germany, see: Bleich, Erik 2007. Hate Crime Policy in Western Europe: Responding to Racist
Violence in Britain, Germany, and France. In: American Behavioral Scientist, Vol. 51, Nr. 2, p. 149-165.
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Xenophobia and Anti-Semitism (Jugend fiir Toleranz und Demokratie—gegen
Rechtsextremismus, Fremdenfeindlichkeit und Antisemitismus), which was adopted
by the German Parliament in 2001 and ended in 20006; and, finally, the programs
Diversity Does Us Good—Youth for Diversity, Tolerance and Democracy
(VIELFALT TUT GUT. Jugend fur Vielfalt, Toleranz und Demokratie) and
Consultation Networks and Mobile Intervention against Right-wing Extremism,
which both started in 2007.

Throughout the 1990s, the federal government focused on projects and local
initiatives, which were mainly aimed at counteracting the growing trend among
adolescents to join far-right parties, militant neo-Nazi organizations or right-wing
skinhead subcultures. Pedagogical initiatives targeting potential juvenile perpetrators
implemented various forms of social work including sports-related programs
and action and adventure-centered activities. These concepts followed the logic
that many youth, especially in East Germany, sympathized with right-wing and
xenophobic ideologies because of grim employment perspectives and deteriorating
social conditions.”” Howevet, this particular approach, which was supported by the
Federal Action Program against Aggression and Violence (Aktionsprogramm gegen
Aggression und Gewalt), soon came under public scrutiny after evidence emerged
that some of these projects were not effective in fostering democratic values, but
rather provided right-wing groups with locales for recruiting additional members to
right-wing extremist causes.”!

Following a wave of severe racist and anti-Semitic hate crimes in 2000 and 2001, a
joint motion by almost all parties represented in the National Parliament formed
the basis for new government initiatives and programs.” In April 2001 the Federal
Office for the Protection of the Constitution (Bundesamt fiir Verfassungsschutz)
launched a program to encourage right-wing extremists to leave the movement.”
The most important initiative, however, was the program Youth for Tolerance and
Democracy—Against Right-wing Extremism, Xenophobia and Anti-Semitism.
This program incorporated a new political approach by maintaining that extremism
presents a significant problem for German society.?* Thus, there was a shift from a
focus on right-wing perpetrators to the additional support of human rights policies,
with attention also given to those in civil society committed to opposing right-wing
extremism and intolerance. One primary goal of the program was to empower and
strengthen the marginalized groups that are most affected by discrimination and

8

Rieker, Peter 2006. Juvenile Right-wing-Extremism and Xenophobia in Germany: Research and Prevention. In: Rieker, Peter;
Glaser, Michaela; Schuster, Silke (eds.). Prevention of Right-wing Extremism, Xenophobia and Racism in European
Perspective, Halle, p. 67-79.

Scherr, Albert 2000. Gefahrliche Nazis, Uberforderte Sozialarbeiter? Die Bek&mpfung des Rechtsextremismus und der
Auftrag der Jugendhilfe. In: Jugendhilfe 38, p. 307-314.

Parties supporting the joint motion include: the Social Democratic Party of Germany (Sozialdemokratische Partei
Deutschlands), the Free Democratic Party (Freie Demokratische Partei), the Party of Democratic Socialism (Partei des
demokratischen Sozialismus), Alliance 90/The Greens (Biindnis 90/Die Griinen).

A similar program, EXIT, had already been started in 2000, as a “private intiative" by foundations and the German magazine
stern. See: http://www.exit-deutschland.de.

Frindte, Wolfgang; Preiser, Siegfried 2007.Praventionsansétze gegen Rechtsextremismus. In: Aus Politik und Zeitgeschichte
(ApuZ), Nr. 11, March 2007, p. 32-38.
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hate crimes.” For the first time, the improved protection and support for victims of
xenophobic violence was acknowledged as an important contribution in the combat
against racism and right-wing extremism in Germany. The program was comprised
of three sub-programs: XENOS, dedicated to countering ethnic and religious
discrimination in vocational training and the work place; ENTIMON, committed
to promoting projects of civic education, inter-cultural learning and NGO networks
against right-wing extremist tendencies in all parts of Germany; and, finally, the
CIVITAS program, which was created to tackle the specific challenges of right-wing
activities and hate crimes in the new federal states.

The CIVITAS program allowed for the creation of outreach and counseling
programs—all run by NGOs that have received funding since 2001 to support
these kinds of projects from the federal government: Mobile Counseling Teams
(MBTs), Networking Institutions and eight specialized victim support and
counseling centers.”® Opferperspektive was one of the support centers in the state
of Brandenburg to receive CIVITAS funding. These projects are regarded as the
basic pillars of a civil society approach to counter right-wing extremism in East
Germany?” MBTs provide support to individuals ot organizations that seek expert
advice in developing strategies against right-wing extremist manifestations. Their
clients include municipal participants, NGOs, associations, voluntary groups, local
alliances, politicians and administrations. Networking Institutions are initiatives
that offer programs and services to particular towns and regions, especially to
local alliances devoted to fostering democratic values and tolerance. They focus on
establishing sustainable relationships between local actors and institutions, such as
schools, youth welfare services, church groups and other community organizations.
The victim support organizations were created to account for the difficult situation
in which many victims of right-wing hate crimes find themselves in East Germany.
“[Their situation] is characterized by a lack of mobility, much legal uncertainty,
communication difficulties due to language restrictions, and profound distrust of
state authotities and institutions.”® These organizations have adopted a human
rights approach. This means they use the victims’ perspective and interests as the
basis for all of their activities. Central to their work are low-threshold services and
an outreach concept that embraces the victims, their professional and personal
contacts, and the community in which they live (see detailed account of victim
support organizations’ work in Chapter 4).

At the beginning of 2007, the program Youth for Tolerance and Democracy was
replaced by the two programs Diversity Does Us Good—Youth for Diversity,
Tolerance and Democracy and Consultation Networks and Mobile Intervention

% Roth, Roland; Klein, Ludger 2005. Biirgernetzwerke gegen Rechts: Perspektiven des Aktionsprogramms gegen
Fremdenfeindlichkeit und Rechtsextremismus, Berlin, p. 2.

% CIVITAS provided a total of 192 million euros between 2001 and 2006 to support and promote some 4,500 NGO projects and
initiatives. See: Frindte; Preiser 2007. Praventionsansatze, p. 33.

27 Bundesministerium fiir Familie, Senioren, Frauen und Jugend 2006. Leitlinien zur Umsetzung des Programms CIVITAS,
Berlin.

% Bundesministerium fiir Familie, Senioren, Frauen und Jugend 2003. Leitlinien zur Umsetzung des Programms CIVITAS,
Berlin, p. 3.
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Against Right-wing Extremism (Férderung von Beratungsnetzwerken—Mobile
Intervention gegen Rechtsextremismus). Despite the fact that most official
documents state that both programs are built upon the experiences gained from
previous action programs, the new approach and funding structures indicate a
notable shift. Attention is now focused on the strengthening of joint initiatives
and close cooperation between the federal, state and local governments.” The
first program Diversity Does Us Good—Youth for Diversity, Tolerance and
Democracy currently funds local action plans against right-wing extremism. These
constitute projects and programs that are primarily run by municipalities with the
support of local NGOs. It also provides funding for pilot projects in the fields of
youth, education and prevention. Under the auspices of Consultation Networks,
representatives from state institutions, law enforcement agencies, social workers,
academics and NGOs were asked to set up teams of professionals that can provide
crisis intervention to oppose right-wing manifestations when needed (see Chapter
4). Only after a concerted lobbying effort led by a coalition of academic experts,
NGOs and politicians did the federal government provide long-term funding to the
tried-and-tested structural projects in East Germany, namely the Mobile Counseling
Teams and the victim support organizations. States and cities, however, must
increasingly allocate their own funds to prolong support for these initiatives, raising
questions about the longevity of some of these projects.

1.3.2 Poland

In Poland the government does not currently provide regular funding to NGOs or
programs involved in supporting victims of hate crimes or confronting right-wing
extremism, anti-Semitism and xenophobia. However, some financial support by state
institutions is available for general human rights activities, associations of national,
ethnic and religious minorities; and their cultural and publishing activities aimed at
maintaining and promoting their heritage and identity.

In May 2004 the Polish government issued the National Program for Counteracting
Racial Discrimination, Xenophobia and Related Intolerance (2004-2009) to fulfill
its obligation as mandated by the World Conference against Racism.! The official
objective of the program centers on activities to combat xenophobia, racism and
anti-Semitism; and the promotion of a broader culture of tolerance within Polish
society. After conferring with numerous public bodies and NGOs, the program
framework was drafted. Representatives of Nigdy Wigcej, who were also consulted,
stressed the need for better implementation of existing legal provisions on hate
crimes and hate speech. The draft identified the focus of the first year to be the
research and analysis of the amount of discrimination in the fields of employment,
housing, culture, education etc.; in the second and third year, the focus was

2 Kompetent fiir Demokratie (n.d.). Inhalte und Aufbau, Berlin.

" Krajowy Program Przeciwdziatania Dyskryminacji Rasowej, Ksenofobii i Zwigzanej z Nimi Nietolerancji 2004-2009, Warsaw.



supposed to be on educational activities (training, publications and campaigns) that
raise public awareness on racism and related intolerance on all levels of society,
including law enforcement institutions; in the fourth year, proposals for changes in
the legal framework were to be developed and investigated. In spite of the Polish
government’s announcement that the results of the program would be assessed
regularly in order to adapt the program to the real needs and problems in the
country, no evaluation or progress report has been made available to the public with
regard to its actual implementation. Most activities carried out with respect to hate
crime policies seem to be related to research and improving information gathering
by various government institutions and law enforcement agencies (see Chapter 3).
At the beginning of 2004, the Polish government also launched the Program for
the Roma Community in Poland, which was designed to make the education of
Roma children a priority. Representatives from Roma organizations helped draft the
program, which was, to some extent, inspired by a government pilot program for
the Roma community in the Matopolska region (2001-2003). Its primary goals are to
improve general living, health and employment conditions of Romani people; and to
ensure their security by preventing racist crimes. In addition, it promotes the history,
culture and tradition of Roma communities in the general population. The Ministry
of the Intetior and Administration is in charge of coordinating the program.
Some commissions and bodies that have been established by the Polish Parliament
or on the executive level are also worth mentioning because they have served as
potential contact points for victims of discrimination and hate crimes and for NGOs
representing the interests of minority groups. One such office is the Commissioner
for Civil Rights (Office of the Ombudsman), who is elected by the Polish Parliament
for a five year term. As a constitutional and independent body, this office has access
to relatively strong instruments of intervention in cases of discrimination as well
as civil and human rights violations.” The commissioner can demand the initiation
of disciplinary or administrative proceedings. Everyone has the right to apply to
the Office of the Ombudsman for assistance in protecting his/her civil and human
rights if they have been infringed upon by representatives of public authority. In
2000 the scope of its influence was further extended by requiring the office to
cooperate with associations and foundations active in human rights activities. This
means, the ombudsman may also intervene in cases involving non-state actors. In
2001 the Independent Department for Protection of Foreigners’ and National
Minorities’ Rights was established within the office. Complaints with regard to
hate crimes and related incidents, however, have represented only a relatively
narrow margin of cases examined by the Ombudsman’s Office to date.* In a rare
intervention with regard to hate crime and hate speech, the current ombudsman Dr.
Janusz Kochanowski sent a letter to the President of the Polish Football Association

2 Ministry for Interior and Administration 2003. Programme for the Roma Community in Poland, Warsaw.

3 Mazur-Rafal, Monika 2007. Report on Measures to Combat Discrimination: Country Report: Poland, European Network of
Legal Experts in the Non-Discrimination Field, Brussels, p. 50.

¢ lbid., p. 51.
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(PZPN). In it the ombudsman expressed concern about incidents of racism in
Polish stadiums.® In April 2007 representatives from Polish LGBT otganizations
met with the ombudsman and complained about ongoing homophobic attacks in
public spaces. He promised to initiate actions in the future when the office is notified
of such incidents.’

Another civil rights monitoring body is the Office of the Governmental
Plenipotentiary for the Equal Status of Women and Men, founded in 2001 on the
basis of an ordinance by the Council of Ministers. This office has the ability to
further public policies against discrimination, mainly on the grounds of gender and
sexual orientation. In 2002 its powers and tasks were extended in preparation for
the establishment of an institution whose role would be have been to counteract
discrimination based on race, ethnic origin, religion, belief and age. In addition to its
original mandate of working on gender equality, the plenipotentiary began a number
of initiatives welcomed by NGOs and international organizations concerned with
the issues of racism and homophobia. However, the office and its function were
abolished by the new right-wing Polish government in November 2005. According
to Amnesty International, this suddenly made Poland “the only European Union
country without a statutory equality watchdog and put [..] into question its
compliance with the EU legislation on prohibition of disctimination.”” In the
meantime, the Department for Women, Family and Counteracting Discrimination
has taken over a large part of the plenipotentiary’s duties. However, the new
department’s emphasis appears to be on fighting discrimination against women and
supporting strong family values rather than discrimination on all grounds.®

There are further government institutions such as the Team for National Minorities,
an advisory board to the Prime Minister, and the Joint Committee of the Government
and Ethnic and National Minorities (Zespél do spraw mniejszosci narodowych i
etnicznych), which was established in 2005 on the basis of the Act on National and
Ethnic Minorities and on Regional Languages (Komisja wspélna rzadu i mniejszosci
narodowych). The latter contains provisions to protect minority groups in Poland
from racism and ethnic discrimination.” None of the afore-mentioned bodies, with
the exception of the ombudsman, are independent monitoring institutions—that
is, separate from the government. None of them focuses explicitly on tackling
hate crimes either, since the Polish authorities have not given the issue any priority.
Even in promoting policies of equality, the Polish system remains weak because
the responsibility for adjudicating different types of discrimination are scattered
among several authorities. Such practices have prevented the development of an
overarching and comprehensive approach.

Polska Agencja Prasowa SA 2008. RPO zwrdécit sie do PZPN w sprawie rasizmu na stadionach—11 kwietnia 2008 r., Warsaw.
Rzeplifiski,Andrzej2008.Legal StudyonHomophobiaandDiscriminationon Groundsof Sexual Orientation: Poland, Warsaw, p. 40.
Amnesty International 2005. Poland: LGBT Rights Under Attack, public statement, 25 Nov 2005, London.

De Schutter, Oliver 2008. Homophobia and Discrimination on Grounds of Sexual Orientation in the EU Member States:
Part I: Legal Analysis, European Union Agency for Fundamental Rights, Vienna, p. 49.

Mazur-Rafal 2007. Report on Measures, p. 52.
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1.4 Summary/Conclusions

The figures on recent incidents of right-wing and related violence provided in the
first part of the chapter point to the relevance of the problem of hate crime and hate
speech in both countries. According to NGO reports, the groups mostly affected by
hate crimes in Poland are ethnic minorities, such as members of the Roma community;
gay people, alternative youth, and activists of anti-racist/progressive social movements.
Demonstrations of anti-Semitism—such as the desecration of Jewish sites—and
incidents of anti-Semitic hate speech are also reported to be quite common. In
Germany, refugees, migrants and non-ethnic Germans undoubtedly belong to the most
vulnerable groups targeted by racists, skinheads and other right-wingers; openly anti-
Semitic manifestations and incidents have been also on the rise since the 1990s. Similar
to Poland, political activists and left-leaning young people are also frequently the target
of physical attacks carried out by far-right extremists.

International organizations have raised a number of concerns about the weaknesses
of hate crime policies in both countries. Their criticism is mainly concentrated on the
responses of law enforcement agencies, which are considered a crucial element in the
combat of right-wing extremism, homophobia and racism. In Poland open hostility
towards the LGBT community and anti-Semitic attitudes could gain ground at the
highest political level, as has been highlighted by numerous incidents. Previous Polish
governments, under the influence of far-right politicians, have obviously stalled the
programs and legislation in place that attempt to counteract hate crimes and protect
the rights of minority groups, whereas the German authorities have been credited for
having stepped up their efforts for having taken more pro-active measures over the years.
However, comparing the amount and severity of hate crimes in different countries is a
difficult, if not impossible, task as various supranational bodies have emphasized. This
is mainly due to different national monitoring and registration systems and other factors
such as differences in public and official recognition of the problem.

Government programs providing financial support for NGOs active in the field of
monitoring right-wing violence and assisting victims were first introduced in Germany
in 2001 following a new wave of particularly severe anti-Semitic and racist incidents. The
federal CIVITAS program (2001-2006) allowed for the creation of specialized hate crime
victim support organizations, but only in the eastern parts of the country. To this date,
no comparable programs have been launched in Poland, where the precise assessment
of public policies is made difficult by the general lack of publicly accessible information
concerning government and law enforcement activities against right-wing violence and
hate groups.
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2 The Legal Framework for Monitoring
and Fighting Hate Crimes

National legislation can provide a valuable tool to the criminal justice system by
passing laws to prosecute offenders and support victims of hate crimes. However,
laws should be viewed as one component among others in a broader struggle
to combat manifestations of right-wing extremism, anti-Semitism, racism and
homophobia. Whether laws can serve as an important tool in this struggle or as
a solution for those targeted is linked to a variety of factors. These factors may
include but are not limited to: specific national legal and civic cultures such as the
competency and attitudes of public servants to address the complexity of the
problem, and the social and political standing of the communities and groups most
affected by those crimes.

Especially in the post-Communist countries of central and eastern Europe,
extensive legal frameworks and provisions are often already in place to formally
protect individuals and minority groups from civil and human rights violations.
Nevertheless, these mandates do not, in many regards, correspond with dominant
political ideologies and the actual implementation of the laws. Different experiences
of NGOs with state and law enforcement agencies also seem to have an influence
on how these organizations perceive the relevance of legal frameworks. While
organizations in Germany commonly assist victims of hate crimes in taking legal
steps against their perpetrators and accompanying them through court proceedings,
anti-racist groups in Poland have not traditionally been very active in developing
litigation strategies.! Furthermore, the provisions against hate crimes in the Polish
legislation and their implementation have not been the subject of any systematic
assessment or research carried out by independent legal aid associations or
academics.” Government teports dealing with law enforcement activities and the
implementation of provisions for anti-Semitic, racist and xenophobic crimes are
usually not publicly available.

In the following chapter we will look at the national legislation in both countries and
how it deals with bias-motivated attacks. Each section, separated by country, starts
with a brief account of the most important existing constitutional and criminal
law provisions, followed by information on the rights of crime victims in court
proceedings, available compensation and legal funds, all of which are relevant for
NGOs and hate crime victims’ litigation strategies.

" European Network Against Racism (ENAR) 2006. Responding to Racism in Poland, Brussels, p. 6.
2 One rare example is: Rzeplinski, Andrzej 2008. Legal Study on Homophobia and Discrimination on Grounds of Sexual
Orientation: Poland, Warsaw. The study was prepared for the European Union Agency for Fundamental Rights.



2.1 Germany
2.1.1 Relevant Laws for the Prosecution of Hate Crimes
Constitutional Provisions

The German Basic Law (Grundgesetz), which became the de facto German
constitution after reunification on 3 October 1990, defines some basic rights that
are relevant to the legal prosecution of hate crimes. According to Article 1 (1), the
human dignity of all people shall be inviolable. In Article 2 (1) the right to freely
develop one’s personality is protected provided s/he does not violate the rights of
others. The right to life and physical integrity are also guaranteed in Article 2 (2),
and Article 3 (3) prohibits any discrimination on the grounds of sex, parentage,
race, language, homeland and origin; faith, religious or political opinions and
disability. Hence relevant markers for hate-sponsored ideologies are defined by the
constitution. According to Article 1 (3), all branches of government are bound to
directly enforce these articles as law?® The prohibition of discrimination beyond
public law—such as in private or criminal law—requires specific legislation.

In 2006 another law was passed that applies directly to cases of material disadvantages
on the grounds of race, age, gendet, politics, sexual orientation, religion or handicap.
This new law, the General Equality Act (Allgemeines Gleichbehandlungsgesetz),
allows an individual to file a claim against private persons or private and state
institutions if they are discriminated against in either private or public life. This
includes discrimination in their ability to access to education, work, social services or
goods and services.! The General Equality Act, however, does not relate to criminal
offenses and, thus, not to hate crimes.

Provisions of the Criminal Code

The German Criminal Code (Strafgesetzbuch) reflects this reluctance to define
behavior as detrimental to social interaction.” Even though the general protection
of basic rights of all individuals is described in the German Criminal Code, there is
no specific legislation referring to “politically motivated,” “hate” or “biased” crimes.®

8 German Bundestag 2008. Basic Law for the Federal Republic of Germany, Berlin.
+  Bundesministerium der Justiz 2006. Allgemeines Gleichbehandlungsgesetz. In: Bundesgesetzblatt, Jahrgang 2008, Teil 1,
Nr. 39 (2006), Berlin.
° Bundesministerium der Justiz 2008. Strafgesetzbuch, Berlin.
6 The reluctance of German law to specifically address “hate crimes” is a controversial issue in criminology and legal debates.
The German Criminal Code, according to Silvia Seehafer, puts the offense, not the offender, at the center of examination.
Seehafer, Silvia 2003. Strafrechtliche Reaktionen auf rechtsextremistisch/fremdenfeindlich motivierte Gewalttaten: Das
amerikanische “hate crime” Konzept und seine Ubertragbarkeit auf das deutsche Rechtssystem, Dissertation, Humboldt-
Universitat zu Berlin, Berlin, p. 72. This is to avoid politicized legislation and judiciary and represents a “lesson learned” from
German history. Proponents of this position argue that political motivations of an offender are difficult to determine and might
open doors for the persecution of political thought. Ibid., p. 77. Oliver Tolmein argues, however, that the offense-based Criminal
Code is a mere model towards which laws should be orientated. Numerous examples illustrate that the perpetrator’s intention
can not be clearly separated from the act itself. Tolmein, Oliver 2001. Neue strafrechtliche Reaktionsméglichkeiten auf rassistisch
motivierte Gewaltdelikte. In: Zeitschrift fiir Rechtspolitik, 2001, p. 315-319: p. 319.
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There are also no laws in force under which a criminal offense is explicitly recognized
as racist, xenophobic, anti-Semitic or homophobic.” The only relevant provision
in German criminal law that directly refers to crimes on grounds of nationality,
ethnicity or religion is Section 130 of the Criminal Code. It bans incitement to hatred
or violence against “parts of the population or a national, racial or religious group”
and prohibits assaults on “the human dignity of others by insulting, maliciously
maligning or defaming segments of the population” (incitement of the people).
Holocaust denial, anti-Semitic insults and the justification of hatred against Jews, or
calling all migrants “asylum cheaters” are typical cases of incitement of the people
and a violation of Section 130 of the Criminal Code. The maximum penalty is three
years imprisonment. In legal practice the section is being applied rather cautiously to
avoid conflict with the basic right to freedom of expression.

Furthermore, Section 86 and 86a of the Criminal Code prohibit dissemination of
propaganda material from unconstitutional organizations (Sect. 86) and forbid of
the use of their symbols (Sect. 86a). Nevertheless, the list of prohibited symbols is
limited to organizations of the Third Reich and a few associations deemed illegal
after 1945. Hence, the paragraph does not apply to most symbols used by right-
wing extremist today and is not sufficiently applicable to combat all expressions of
right-wing extremism. Because right-wingers use codes, modernized symbols, trade
marks and brands to conceal political messages or membership, they can easily avoid
legal prosecution.® Nevertheless, an offendet’s right-wing insignia—whether illegal
or not—can provide an indication of his or her ideological orientation and may
be considered permissible evidence for establishing a right-wing motivation. If the
relation between the offender’s political opinion and his or her offense is proven in
court, the penalty may be enhanced.

Section 46 of the Criminal Code does not define the racist, xenophobic or
homophobic motivation of the perpetrators as an aggravating factor for sentencing
in court.” Nevertheless, it provides the legal basis for taking into account the
perpetrator’s motivation, aims and attitudes for determining the punishment. In
addition to the law’s provision that “expected effects of the sentence on the life
of the perpetrator have to be taken into account” (Sect. 1), it identifies additional
factors that must be used in favor of or against the perpetrator, such as his/her
attitudes as symbolized by the offense, the manner in which offense was executed,
the inflicted damage, the life of the perpetrator preceding the incident, his/her
personal and economic situation, and his/her behavior after the incident, especially
in terms of his/her effort to compensate for damages and to reach a retribution
settlement with the victim. The judge, therefore, has to decide on a case-by-case

7 Tolmein 2001. Neue Reaktionsmdglichkeiten, p. 321.

8 Examples are digit-codes (88 for “Heil Hitler”) and clothing brands like “masterrace” and “consdaple” (encoding the
abbreviation of the NSDAP). For years the German brand “Thor Steinar” has been popular in the right-wing scene (not only in
Germany) without any serious legal responses to date.

9 In cases of bodily harm with fatal consequences or (attempted) homicide, “hate against foreigners” is regarded as a “base
motive” and, as such, is considered an aggravating circumstance, according to the ruling by the Federal Court of Justice in
1999. Seehafer 2003. Strafrechtliche Reaktionen, p. 34.



basis whether the motivation of the perpetrator is permissible in the procedure
and whether it should be taken into consideration as an aggravating factor. Public
prosecutors ate also important for the evaluation of the offender’s motivation,
as they head investigations that have to provide evidence for the perpetrator’s
intentions, innocence or limited criminal responsibility. In so doing, the existing
legislation allows for the perpetrator’s motivation to be considered and investigated,
thus complying with directives of the European Union."

In 2007 the federal states of Brandenburg and Saxony-Anhalt, which hold the
highest numbers of right-wing offenses per capita, proposed legal modifications
to Section 46 of the Criminal Code that would add an explicit reference to political
motivations or biases."" This would requite an amendment to the existing catalogue
of criteria that the legal system must consider when evaluating the perpetrator’s
motivation.'? According to the draft of the bill, enhanced penalties should guarantee
“that discriminating and dehumanizing motives will be sufficiently investigated and
examined by the judiciary in every respective case and, if detected, considered as an
aggravating factor for the sentence.”” By doing so, hate ctime legislation would be
introduced into the German Criminal Code for the first time.

Critics, including victim support organizations, have raised doubts as to whether
the proposed amendment would lead to the desired results, given that judges and
public prosecutors can already apply provisions to extend the penalty.'* Nevertheless,
victim support organizations and other human rights activists recommend requiring
investigating authorities in Germany to examine the background of an offense in any
case, where the victim perceives a bias motive (similar to regulations in Great Britain).
NGOs have also demanded that in all of these legal proceedings, the crime victim should
be admitted as a “joint plaintiff,” as determined by the legal instrument of “joint action.”
This concept will be explained next.

According to Article 8 of the Proposal for a Council Framework Decision on Combating Racism and Xenophobia from 2001,
all EU member states must provide for the effective, proportionate and dissuavive punishment of offenses involving racism
and xenophobia. European Union 2001. Proposal for a Council Framework Decision on Combating Racism and Xenophobia:
Framework Decision on Combating Racism, Brussels.

The bill was passed by the Federal Council; its adoption by the Lower House of the German Parliament is uncertain.
German Bundesrat 2007. Gesetzesantrag der Lander Brandenburg und Sachsen-Anhalt: Entwurf eines Gesetzes zur
Anderung des Strafgesetzbuches—Strafrechtsanderungsgesetz, Drucksache 572/07, Berlin. The list of criteria included in
this bill refer to political attitudes, nationa